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A History of the Development of 
Texas Water Rights and Community 
Formation Around Water  

 

Texas A & M University Press (2009)   





 
Three “Geological Containers” 

Determine Ownership of Water and Regulations 
  

 

Natural Surface Water  

 

Diffused Surface Water  

 

Groundwater in Aquifer and or  

Pools Underground 



Worldwide Uses of Water  
For food, drink, and . . . jobs  

 

 

•Irrigation 60%-70% - for our vegetable and grain 
foods (bread for example) and our livestock feed 

 

•Municipal/industrial 20%-30% - for our 
industries and city drinking water/sanitary 
sewage. 

 

•Domestic/livestock 10% - for our drinking water 
and our animals’ drinking water . 

 









 



Droughts and Deluges in San Antonio 
1700 - 1900  



Prelude to Community  
Development of Water Rights Over 

the Past 300 Years 

 
Two Early Examples: Surface Water and 
Groundwater Communities in Spanish 

Colonial Texas 





Spanish Law Roots – Surface Water  

Spain: 
Surface water is held in trust by the King for the people.  

 

Texas: 
Surface water is held in trust for the people. 
 

Texas Water Code Sec. 11.0235. POLICY REGARDING 
WATERS OF THE STATE. (a) The waters of the state are 
held in trust for the public, and the right to use state 
water may be appropriated only as expressly authorized 
by law. 

 

 



Spanish Law Roots – Groundwater 

Spain: 
Groundwater was owned by the surface owner.  

 

 

Texas: 
Groundwater is owned by the surface owner. (SB 332, 82nd 

Texas Legislature, 2011) 

 



Who owns water?   

Whose rights should prevail? 
 



Ownership of Water  
and Regulatory Oversight Today 

 

 

Natural Surface Water – State-owned water/TCEQ 

 

Diffused Surface Water – Landowner-owned water/TCEQ 

 

Groundwater – Landowner-owned water/GCDs (where they 
exist) and Special Districts 



Key Glossary Terms 

• Acre-foot – volume of water needed to cover 1 acre to a 
depth of 1 foot = 325,851 gallons.  

• Acre of land receives one inch of rain = 27,154 gallons. 

• Appropriative right – the right to impound, divert, store, 
take, or use a specific amount of state water acquired by 
law.  Appropriator – person making beneficial lawful 
use under the statutes. 

• Certificate of Adjudication – evidence of water right. 

• Correlative right – rights that are co-equal, relate to one 
another, so that one owner cannot take more than their 
share. 

• Conjunctive – joined together; combined (like all three 
geologic containers of water). 

 





Surface Water  

 

TCEQ including   

Watermasters and 17 River 
Authorities 



Water Rights Adjudication Act of 1967 
 

• To, for once and for all, establish valid surface water 
rights in Texas.  After 1969, any claims not adjudicated 
were barred and extinguished. 

 

• Authorization to use or to appropriate state water 
requires that one obtain a permit, or hold a certificate of 
adjudication authorizing the diversion and use of the 
water. 

 

• Certificates of adjudication are historic evidences of the 
right to appropriate state water.  They, together with 
permits, are current evidence of authority to divert and 
use State water.  Riparian rights are dead, except for 
domestic and livestock uses. 



From the National Wildlife Federation - "Bays in Peril" October, 2004 

Surface Water is Fully Appropriated Today 





Groundwater 

 

Local Groundwater Conservation 
Districts 



Groundwater Conservation Districts 
The preferred method of groundwater management per Texas Legislature. 

 

1949 Legislature - 1951 first formed - High Plains 
Underground Water Conservation District No. 1. 

 

99 GCD’s cover 173 counties – of 254 counties – 
68%. 

 

Areas without GCDs face a problem – the rule of 
capture.  Many GCDs are woefully underfunded 
– can barely operate – see TWJ Vol. 4, Porter. 

 

PGMAs – Counties in the water policy game.  

 

 











Not all of Texas has a GCD 

 

Lone Star Water Forum, 

Brenham, Saturday, October 5 

 

“Should Washington County have a groundwater conservation 
district?” 



Water for the Future:  

Is a Groundwater Conservation District Right for Us? 
 

October 5, 2013 Brenham,Texas 

 





District Funding is a Problem? 

Texas Water Journal  

May, 2013, Vol. 4, No. 1  

 

“Groundwater Conservation 
District Finance in Texas: 
Results of a Preliminary Study” 

 

 

Charles R Porter, Jr.  

 
http://journals.tdl.org/twj/index.php/twj/issue/archive 

http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445
http://journals.tdl.org/twj/index.php/twj/article/view/6445






Texans manage Surface Water and 
Groundwater differently. 

 

What about the conjunctive 
relationship of water? 





An example of the conjunctive relationship of water. 



Modeled available groundwater: 
  
the amount of water that may be permitted by a 
district for beneficial use in accordance with the 
desired future condition of the aquifer 
 
 
 
 
Total Pumping – Estimated Exempt Use 



Exempt Uses 

• Exempt uses of the aquifers include: 
– domestic 
– livestock 
– oil and gas exploration 
– any other uses specified in the rules or enabling legislation of a 

district 

• TWDB estimates include only domestic and livestock exempt 
use through 2060 
– Total exempt use for these categories based on current exempt 

estimates and projected rural population changes 
– Exempt use divided into individual aquifers based on the 

percent of domestic and livestock wells completed into each 
aquifer in each county 

• Districts may submit alternative estimates of exempt use for 
consideration 



The Federal Government 

 

Supra-legal authority over Texas water law? 
 

See the whooping crane lawsuit 

Possible fresh water mollusk lawsuit  

Other endangered aquatic species lawsuits 

 

Increased flow mandates from Comal and 
San Marcos Springs? Consequences to the 
7th largest city in the US? 



Urban vs. Rural: How do we choose?  

 

 
 



Hope for the Future: 
Any Good News, Professor Porter? 

   Desalination plant in 
El Paso is successful – 
27.5 millions/day  

 

   Texas has vast 
brackish groundwater 
resources plus the 
Gulf of Mexico 



















The Next Significant Cases/Issues? 

• Forestar (USA) Real Estate Group v. Lost Pines Groundwater 
Conservation District [and the Board of Directors as a group and 
individually] in the 335th Judicial District Court of Lee County, Texas. 
Filed March 14, 2014.   

 

• Texas v. New Mexico and Colorado, No. 220141 Original In The 
Supreme Court of the United States. Docketed January 10, 2013. 

 

Potential lawsuits and issues looking through the crystal ball: 

 

• Environmental group(s) v. the LCRA/TCEQ. 

• Environmental group(s) v. the EAA. 

• A move to centralize the GCDs under one agency. 

• A move to better disclose GCDs via the real property records and 
Sellers Disclosure Notices (my work). 

 

 

 

 



Water Rights Disclosure Duties in Everyday Real Estate 
Transactions – 65 + Years Late 

 

• Only one Texas Seller’s Disclosure Notice mentions GCDs, our preferred 
method of groundwater management, the Austin Board of Realtors’ SDN. 

 

• Even when we change all the SDNs including the Texas Property Code 
5.008, only residential properties are affected. 

 

• We have to inform all purchasers about the regulations and agencies 
affecting any type of real property in Texas while purchasers are making 
their decision to purchase. 

 

• The best way is to include GCDs and other regulatory agencies and their 
certified filings in Schedule B/C of the Title Commitment! 

 

 



ABOR’s Sellers Disclosure Notice 

Change includes Groundwater 

Conservation Districts  



Sample Schedule B 
Commitment for Title Insurance 

 



Proposed Legislation Changing Property Code 5.008 
___ Any “common area” (facilities such as pools, tennis courts, walkways, or other areas) co-

owned in undivided interest with others. 
___ Any notices of violations of deed restrictions or governmental ordinances affecting the 

condition or use of the Property. 
___ Any lawsuits directly or indirectly affecting the Property. 

___ Any condition on the Property which materially affects the physical health or safety of an 
individual. 

___ 
 
___ 

Any rainwater harvesting system located on the property that is larger than 500 gallons 
and that uses a public water supply as an auxiliary water source. 

Any portion of the Property in a Groundwater Conservation District or other district 

which has authority to regulate groundwater under Chapter 36 of the Texas Water 
Code?  

   
If the answer to any of the above is yes, explain. (Attach additional sheets if 
necessary): __________________________________________________________________ 

____________________________________________________________________________ 
____________________________________________________________________________ 
 
7. If the property is located in a coastal area that is seaward of the Gulf Intracoastal Waterway 
or within 1,000 feet of the mean high tide bordering the Gulf of Mexico, the property may be 
subject to the Open Beaches Act or the Dune Protection Act (Chapter 61 or 63, Natural 
Resources Code, respectively) and a beachfront construction certificate or dune protection permit 
may be required for repairs or improvements. Contact the local government with ordinance 
authority over construction adjacent to public beaches for more information. 
 

____________________  _________________________________________ 
Date Signature of Seller 
   
The undersigned purchaser hereby acknowledges receipt of the foregoing notice. 
 
____________________  _________________________________________ 
Date Signature of Purchaser 
 

Section 4.  This Act takes effect September 1, 2015. 



Other Ideas and Suggestions  

 

“When surrounded, charge in all directions at once.” 

 

Aquifer Storage and Recovery 

Conservation in All Our Daily Lives 

Reuse of Water with Environmental Flow in Mind 

Rainwater Harvesting and Storage 

Interbasin Transfers/Groundwater Transfers 

Pipeline Right of Way Corridors - NOW 

 

Above all else, water must become precious to us all. 

 



Key Links 
• www.tceq.state.tx.us/ 

Texas Commission on Environmental Quality – surface 
water regulator;  information on groundwater 

 

• www.twdb.state.tx.us/ 

Texas Water Development Board – information on 
groundwater; 2012 State Water Plan 

 

• www.texasgroundwater.org/ 

Texas Alliance of Groundwater Districts - trade 
association of GCD’s – information on member 
districts 

 

http://www.tceq.state.tx.us/
http://www.twdb.state.tx.us/
http://www.texasgroundwater.org/


Recent Publications - Porter 
 

Sharing the Common Pool: Water Rights in the Everyday Lives of Texans  
Texas A & M University Press, May 2014. 

  

“The History of W. A. East v. Houston and Texas Central Railway Company, 
1904: Establishment of the Rule of Capture in Texas Water Law or ‘He 
Who Has the Biggest Pump Gets the Water’”  East Texas Historical 
Journal 50th Anniversary Edition, Vol. 2, 2012 – Winner of the Chamberlain 
Award 2013. 

 

Contributing author to the World Heritage Designation Nomination, 
National Parks Service San Antonio, Texas 2013. 

 

“From Spanish Wells to Windmills: Taming the Wild Horse Desert” 
Contribution to the National Historic Registry Nomination for the Jones 
Ranches. 

 

 

 

 



 



Thank You  
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